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CMS’ Additional Blanket Waivers for Long-Term Care Hospitals, Rural Health
Clinics, Federally Qualified Health Centers and Intermediate Care Facilities

The Centers for Medicare & Medicaid Services (CMS) released additional blanket waivers in
order to provide the flexibilities needed to take care of patients during the COVID-19 pandemic.
The new blanket waivers related to care for patients in Long-Term Care Hospitals (LTCHs),
temporary expansion locations of Rural Health Clinics (RHCs) and Federally Qualified Health
Centers (FQHCs), staffing and training modifications in Intermediate Care Facilities for
individuals with Intellectual disabilities, and the limit for substitute billing arrangements (locum
tenens). A summary of the new waivers is set forth below and a copy of the full list of all CMS
blanket waivers is available here.

Hospitals, Psychiatric Hospitals, and Critical Access Hospitals (CAHs), including Cancer Centers
and Long-Term Care Hospitals (LTCHs)

Long Term Care Hospitals - Site Neutral Payment Rate Provisions. Also as required by section
3711(b) of the CARES Act, during the Public Health Emergency (PHE) due to COVID-19, the
Secretary has waived section 1886(m)(6) of the Social Security Act relating to certain site neutral
payment rate provisions for long-term care hospitals (LTCHs).

» Section 3711(b)(1) of the CARES Act waives the payment adjustment under section 1886(m)
(6)(C)(ii) of the Act for LTCHs that do not have a discharge payment percentage (DPP) for the
period that is at least 50 percent during the COVID19 public health emergency period. Under
this provision, for the purposes of calculating an LTCH’s DPP, all admissions during the COVID-19
public health emergency period will be counted in the numerator of the calculation, that is,
LTCH cases that were admitted during the COVID-19 public health emergency period will be
counted as discharges paid the LTCH PPS standard Federal payment rate.

» Section 3711(b)(2) of the CARES Act provides a waiver of the application of the site neutral
payment rate under section 1886(m)(6)(A)(i) of the Act for those LTCH admissions that are
in response to the public health emergency and occur during the COVID-19 public health
emergency period. Under this provision, all LTCH cases admitted during the COVID-19 public
health emergency period will be paid the relatively higher LTCH PPS standard Federal rate. A
new LTCH PPS Pricer software package will be released in April 2020 to include this temporary
payment policy effective for claims with an admission date occurring on or after January 27,
2020 and continuing through the duration of the COVID-19 public health emergency period.
Claims received on or after April 21, 2020, will be processed in accordance with this waiver.
Claims received April 20, 2020, and earlier will be reprocessed. LTCHs should add the “DR”
condition code to applicable claims.


https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf

Rural Health Clinics (RHCs) and Federally Qualified Health Centers (FQHCs)

Temporary Expansion Locations. CMS is waiving the requirements at 42 CFR §491.5(a)(3)(iii)
which require RHCs and FQHCs be independently considered for Medicare approval if services
are furnished in more than one permanent location. Due to the current PHE, CMS is temporarily
waiving this requirement removing the location restrictions to allow flexibility for existing RHCs/
FQHCs to expand services locations to meet the needs of Medicare beneficiaries. This flexibility
includes areas which may be outside of the location requirements 42 CFR §491.5(a)(1) and (2) but
will end when the HHS Secretary determines there is no longer a PHE due to COVID-19.

Inpatient Rehabilitation Facility — Intensity of Therapy Requirement (“3-Hour Rule”)

As required by section 3711(a) of the Coronavirus Aid, Relief, and Economic Security (CARES) Act,
during the COVID-19 public health emergency, the Secretary has waived 42 CFR § 412.622(a)(3)
(ii) which provides that payment generally requires that patients of an inpatient rehabilitation
facility receive at least 15 hours of therapy per week. This waiver clarifies information provided in
“Medicare and Medicaid Programs; Policy and Regulatory Revisions in Response to the COVID-19
Public Health Emergency” (CMS-1744-1FC). (85 Federal Register 19252, 19287, April 6, 2020).

The information in that rulemaking (CMS-1744-IFC) about Inpatient Rehabilitation Facilities was
contemplated prior to the passage of the CARES Act.

Intermediate Care Facility for Individuals with Intellectual Disabilities

e Staffing Flexibilities. CMS is waiving the requirements at 42 CFR §483.430(c)(4), which
requires the facility to provide sufficient Direct Support Staff (DSS) so that Direct Care Staff (DCS)
are not required to perform support services that interfere with direct client care. DSS perform
activities such as cleaning of the facility, cooking and laundry services. DSC perform activities
such as teaching clients appropriate hygiene, budgeting, or effective communication and
socialization skills. During the time of this waiver, DCS may be needed to conduct some of the
activities normally performed by the DSS. This will allow facilities to adjust staffing patterns,
while maintaining the minimum staffing ratios required at §483.430(d)(3).

e Suspension of Community Outings. CMS is waiving the requirements at 42 CFR
§483.420(a)(11) which requires clients have the opportunity to participate in social, religious,
and community group activities. The federal and/or state emergency restrictions will dictate the
level of restriction from the community based on whether it is for social, religious or medical
purposes. States may have also imposed more restrictive limitations. CMS is authorizing the
facility to implement social distancing precautions with respect to on and off-campus
movement. State and Federal restrictive measures should be made in the context of competent,
person-centered planning for each client.

¢ Suspend Mandatory Training Requirements. CMS is waiving, in-part, the requirements at
42 CFR §483.430(e)(1) related to routine staff training programs unrelated to the public health
emergency. CMS is not waiving 42 CFR §483.430(e)(2)-(4) which requires focusing on the clients’
developmental, behavioral and health needs and being able to demonstrate skills related to
interventions for inappropriate behavior and implementing individual plans. We are not waiving
these requirements as we believe the staff ability to develop and implement the skills necessary
to effectively address clients’ developmental, behavioral and health needs are essential
functions for an ICF/IID. CMS is also not waiving initial training for new staff hires or training for



staff around prevention and care for the infection control of COVID-19. It is critical that new
staff gain the necessary skills and understanding of how to effectively perform their role as they
work with this complex client population and that staff understand how to prevent and care for
clients with COVID-19.

e Modification of Adult Training Programs and Active Treatment. CMS recognizes that
during the public health emergency, active treatment will need to be modified. The
requirements at 42 CFR §483.440(a)(1) require that each client must receive a continuous active
treatment program, which includes consistent implementation of a program of specialized and
generic training, treatment, health services and related services. CMS is waiving those
components of beneficiaries’ active treatment programs and training that would violate current
state and local requirements for social distancing, staying at home, and traveling for essential
services only. For example, although day habilitation programs and supported employment are
important opportunities for training and socialization of clients at intermediate care facilities for
individuals with developmental disabilities, these programs pose too high of a risk to staff and
clients for exposure to a person with suspected or confirmed COVID-19. In accordance with
§483.440(c)(1), any modification to a client’s Individual Program Plan (IPP) in response to
treatment changes associated with the COVID-19 crisis requires the approval of the
interdisciplinary team. For facilities that have interdisciplinary team members who
are unavailable due to the COVID-19, CMS would allow for a retroactive review of the IPP under
483.440(f)(2) in order to allow IPPs to receive modifications as necessary based on the impact of
the COVID-19 crisis.

Modification of 60-Day Limit for Substitute Billing Arrangements (Locum Tenens)

CMS is modifying the 60-day limit in section 1842(b)(6)(D)(iii) of the Social Security Act to allow a
physician or physical therapist to use the same substitute for the entire time he or she is unavailable

to provide services during the COVID-19 emergency plus an additional period of no more than 60
continuous days after the public health emergency expires. On the 61st day after the public health
emergency ends (or earlier if desired), the regular physician or physical therapist must use a different
substitute or return to work in his or her practice for at least one day in order to reset the 60-day

clock. Without this flexibility, the regular physician or physical therapist generally could not use a single
substitute for a continuous period of longer than 60 days, and would instead be required to secure a
series of substitutes to cover sequential 60-day periods. The modified timetable applies to both types of
substitute billing arrangements under Medicare fee-for-service (i.e., reciprocal billing arrangements and
fee-for-time compensation arrangements (formerly known as locum tenens)).

Notes: Under the Medicare statute, only 1) physicians and 2) physical therapists who furnish outpatient
physical therapy services in a health professional shortage area (HPSA), a medically underserved

area (MUA), or a rural area can receive Medicare fee-for-service payment for services furnished by a
substitute under a substitute billing arrangement. In addition, Medicare can pay for services under a
substitute billing arrangement only when the regular physician or physical therapist is unavailable to
provide the services. Finally, as provided by law, a regular physician or physical therapist who has been
called or ordered to active duty as a member of a reserve component of the Armed Forces may continue
to use the same substitute for an unlimited time even after the emergency ends.



